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Abstract. Employers are required under the Americans with Disabilities Act to provide qualifed individuals with disabilities
workplace accommodations if needed to enable their performance of essential job functions, maintain successful employment,
and effectively contribute to the workforce and society. The Equal Employment Opportunity Commission and many federal
courts recommend an “interactive process” between the employee and employer, to facilitate effective accommodations. Research
demonstrates, however, that often the parties to the process are uncertain of their roles and responsibilities. Similarly, court
decisions have not uniformly clarifed the specifc requirements of the interactive process or alternate best practices to achieve an
effective outcome. This article asserts that an occupational therapist with special training in ergonomics may make a signifcant
contribution to identifying and implementing effective workplace accommodations, by mediating the interactive process between
employer and employee. This unique role is illuminated by examination of the occupational therapist’s professional expertise
implementing a successful accommodation (case study) contrasted with an unsuccessful accommodation process that required
litigation to resolve. Furthermore, we discuss the role of legal mediation principles in the occupational therapist’s practice,
suggesting ways to improve accommodation outcomes and avoid litigation. Recommendations for future research and practice
are presented.
Keywords: Workplace accommodations, interactive process, mediation, ergonomics

1. Introduction
The Americans with Disabilities Act of 1990
(ADA) [1] provides that qualifed employees with disabilities are entitled to reasonable workplace accommodations to perform the essential functions of their
jobs. The value of workplace accommodations, as well
as the challenges in providing them, is discussed wide∗ Address for correspondence: Naomi Schreuer, Burton Blatt Institute: Centers of Innovation on Disability at Syracuse University, 900
S. Crouse Ave., Crouse-Hinds Hall Suite 300, Syracuse, NY, 13244,
USA. Tel.: +1 315 443 8351; E-mail: schreuernaomi@ gmail.com
or schreurnaomi@bbi.syr.edu.

ly in the literature [12,43,46,49,50,65]. This article explores how the accommodations process may be improved with the greater knowledge and expertise of an
occupational therapist (OT) trained in ergonomics. The
Equal Employment Opportunity Commission (EEOC),
which is responsible for implementing the employment
provisions of the ADA, recommends an “interactive
process” between the employee and employer, wherein
the parties are expected to cooperate with collaborative dialogue and problem solving to identify and implement appropriate accommodations. However, facilitating such a process is a challenge, especially when
parties to the interactive process are uncertain of their
roles and responsibilities.
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A review of ADA employment discrimination court
rulings suggests that failed accommodations negatively
impact employer-employee communication and trust,
and generate unnecessary costs to all parties [46,55]. A
consistent, effective process would ensure benefts for
both parties, greater productivity from all employees,
and equal opportunities for professional growth and
advancement.
Frequently, court rulings in ADA accommodation
cases rely on expert testimony from the medical world,
which focuses on the person’s impairment and the job
functions they may not be able to perform. Moreover,
judicial application of the interactive process is not consistent [3]. This environment creates an opportunity
to introduce a more systematic approach that emphasizes participation, collaboration, and expert knowledge of the accommodation process. A recent change
in the World Health Organization’s (WHO) International Classifcation of Disability, Function and Health
(“ICF”), supports the call for a consistent interactive
process with its emphasis on the interaction between a
person and their environment, and the conception of the
environment as facilitator (or barrier) to participation
in work and other major roles in society [31,66].
This article discusses key aspects of the interactive
process in the workplace that impact the effective resolution of an employee’s need for accommodation. It
advances a model for a consistent interactive process,
facilitated by the OT’s technical expertise and use of
mediation principles. We demonstrate this facilitated process with a case study of a successful accommodation contrasted with an unsuccessful accommodation process that required extensive litigation to resolve [39]. In Part I of this paper we overview the benefts, resources and challenges of implementing reasonable accommodations. Part II discusses the role of an
interactive process in making accommodations. Part III
presents models of practice and the role of OTs that are
best suited for enhancing the success of the interactive
process. In Part IV we analyze the use of an interactive
process through two contrasting case studies. We conclude with recommendations for OTs, employers and
employees with disabilities, and future directions for
research.

2. Workplace accommodations
The ADA protects qualifed job applicants and employees with physical or mental impairments from
disability-based discrimination [1] (§ 12112(a)–(b)).

The ADA requires employers to provide reasonable accommodations to qualifed individuals with disabilities
if necessary to assist an employee perform essential job
functions, unless providing the accommodation poses
an undue hardship for the employer [1,6]. The ADA’s
statutory provision for reasonable accommodation is
central to fulflling the Congressional mandate that people with disabilities are included in the workforce and
have equal opportunity for self-determination and economic independence [23]. Research has shown that
workplace accommodations enable persons with disabilities to perform essential job functions, and challenge the assumptions that they are inherently unqualifed for or less productive in employment [12,34,52,
67]. Employers with fewer than ffteen employees are
exempt from the ADA’s employment provisions [1] (§
12111(5)(A)).
Technical assistance agencies and programs provide
assistance to employers in this process, the most recognizable of which are: the Job Accommodation Network (JAN), a project funded by the US Department of
Labor’s Offce of Disability Employment Policy [43];
Employee Assistance Programs [37]; the federal Computer/Electronic Accommodations Program [61]; and
the IT Accessibility and Workforce initiative of the US
General Services Administration [63]. These programs
were established to help employers with the challenge
of providing suitable workplace accommodations [37].
They generate a wide range of technical expertise and
understanding of the needs of people with disabilities
and their employers.
Since 1990, the range of effective accommodations
has been enhanced through signifcant technological
advances [36]. For instance, promising innovations include Human-Computer-Interaction systems that provide individualized accommodation solutions for people with diverse disabilities. The enhancement of cellphones that combine miniature mobile technology with
text and live captioning enhances the independence of
people with hearing, mental, and cognitive impairments
that need support for effective communication. Navigation solutions, such as Global Positioning Systems,
promote the independence of people with visual and
intellectual impairments [36].
Studies show that employers may beneft from implementing accommodations to retain current employees, rather than hiring new workers. Approximately
half of all implemented accommodations have either
very little or no cost, and when calculating their indirect benefts (e.g., not having to hire and retrain workers) were found to be highly cost-effective [27,33,37,
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47,59,61]. Accommodations are particularly low cost,
benefcial, and effective, when a successful interactive
process occurs between the employee with a disability
and employer [7,15,30,60,62].
Providing workplace accommodation is a dynamic
task. It challenges commonly used practices and held
assumptions [62]. Unfortunately, current accommodation practices frequently breakdown or are unsuccessful because employers lack essential knowledge, inaccurately perceive accommodations as too costly [16,
50,52], hold negative attitudes about employing people
with disabilities, fail to implement accommodations or
abandon them within the early months of adoption, provide an unsupportive corporate culture, or the parties
fail to communicate effectively [4,35,49,50,55,60,65,
67]. Employers with past experience in employing individuals with disabilities are more willing to provide
accommodations [62].
Studies of “resistance strategies” help to identify the
readiness levels of negotiating parties and optimal periods to proceed in the evaluation and intervention of
workplace accommodations. Analyzing relevant case
law, Sullivan [57] identifed strategies used by some
employers to infuence the process in their favor. These
strategies were confrmed by qualitative research [19]
and are known to experienced ergonomists. They include generating fear of reprisal, giving misinformation, pejorative labeling of requesters as “lazy” or “trouble makers,” and telling requesters that accommodations would take a long time and would do little good.
On the other hand, Sullivan [57] identifed employee
strategies that caused breakdowns in this process: 1)
failing to respond to an employer’s initial steps in formulating accommodations, 2) failing to provide medical information reasonably necessary, 3) being loud,
abrasive or argumentative, or 4) resigning prior to completing the interactive process. Moreover, Frank and
Bellini [19] concluded that the main barriers to successful accommodations are betrayal and broken trust,
the overall aversive effect of facing an exhausting multitude of barriers, and fear of retaliation. Courts also
criticize employers for not conducting the process in a
timely manner, which leads to unnecessary fatigue of
the parties, the employee’s growing anxiety due to the
uncertainty of future employment, and further loss of
trust between the parties [47]. These factors often lead
to unnecessary and costly disputes and litigation [11].
In the next Part we discuss the role of the interactive
process for improving accommodation outcomes.

3

3. The interactive process
Determining and implementing workplace accommodations is a multifaceted and demanding social process. Its success depends signifcantly on the participating parties’ willingness to engage with each other,
tolerance for diversity, and responsiveness [21]. Technological advances, innovative workplace strategies,
and changes in health and severity of disability require
ongoing evaluation and modifcation of accommodations [37,50]. Implementing quality, benefcial, and
cost-effective accommodations is not a simple matter of fnding suitable assistive technology or removing physical barriers, but requires mutual understanding between employer and employee about individual capabilities and qualifcations, business needs and
resources, and known effective accommodation strategies. Open communications that prioritize and demonstrate equal value for the individuals involved further
enhance job satisfaction [2,21].
The EEOC encourages the use of an interactive process to identify and implement successful and reasonable accommodations. To provide assistance to employers and employees in utilizing this process, the
EEOC has promulgated regulations [70] (§§ 1630.1–
1630.16, 1640, 1641) and interpretive guidance [70]
(pt. 1630, App.).
The EEOC’s interpretive guidance outlines four steps
involved in an interactive process:
When a qualifed individual with a disability has
requested a reasonable accommodation to assist in the
performance of a job, the employer, using a problem
solving approach, should:
(1) Analyze the particular job involved and determine its purpose and essential functions;
(2) Consult with the individual with a disability to
ascertain the precise job-related limitations imposed by the individual’s disability and how
those limitations could be overcome with a reasonable accommodation;
(3) In consultation with the individual to be accommodated, identify potential accommodations and assess the effectiveness each would
have in enabling the individual to perform the
essential functions of the position; and
(4) Consider the preference of the individual to be
accommodated and select and implement the accommodation that is most appropriate for both
the employee and the employer [?] (pt. 1630,
App. § 1630.9).
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This process implies that quality communications between employer and employee are essential. However,
this guidance is not legally binding on employers [20].
Although the EEOC refers to the interactive process in
its binding regulations for implementing the ADA, it
does so without providing specifc details. Rather, the
regulations state:
To determine the appropriate reasonable accommodation it may be necessary for the covered entity to
initiate an informal, interactive process with the qualifed individual with a disability in need of the accommodation. This process should identify the precise
limitations resulting from the disability and potential
reasonable accommodations that could overcome those
limitations [70] (§ 1630.2(o)(3)).
Unlike other ADA regulations, which either specifcally defne a term such as “employer” or “substantially
limits” [70] (§ 1630.2(f) & (j)), or articulate a required
practice or prohibited action under the ADA [70] (see,
e.g., § 1630.7), the EEOC is comparatively unclear
about the “interactive process”. It is only suggestive.
Consequently, the courts have given varying degrees of
deference to the EEOC regulations, not uniformly recognizing the importance of, requiring, or hinging any
liability on a party for failing to engage in an interactive
process [3, Cite Rosenthal, 2007].
The US Courts of Appeals are divided into three
camps: those that require an interactive process, those
that fnd no duty to interact, and those that take a caseby-case approach to determining whether a party is
liable for failing to engage in the interactive process
[Cite Rosenthal, 2007]. According to Rosenthal [41],
the Third, Fifth, Seventh, and Ninth Circuit Courts of
Appeals fnd a duty to engage in an interactive process,
triggered by the request for a reasonable accommodation. The Tenth and Eleventh Circuits consider the interactive process only a recommendation. The First
and Eighth Circuits acknowledged that in some cases
it will be necessary to impose liability on a party when
an evaluation of their behavior shows an unreasonable
lack of effort or bad faith causing a failure to provide a
reasonable accommodation [41].
While guidelines such as those provided by the
EEOC are informative, their non-binding nature and
inconsistent application in court rulings contribute to
an atmosphere where employers and employees with
disabilities are uncertain regarding their rights and responsibilities [3]. This ambiguity was demonstrated
by the US Supreme Court’s 2001 decision in US Airways, Inc. v. Barnett, involving job reassignment as
a potential accommodation under the ADA. In Bar-

nett, the Supreme Court declined to address whether
the parties were required under the ADA to engage in
an interactive process, or even if they had done so [5].
Without clear guidance from the Supreme Court, lower
courts examine the facts at hand and may weigh the
efforts made by each party, but are reluctant to mandate
participation in an interactive process [3].

4. Models of practice
Professionals use several models of knowledge to
understand the challenges of including a person with a
disability in the workplace and the variables in implementing workplace accommodations. This Part examines how skills in mediation, ergonomics, and occupational therapy may improve the implementation of the
interactive process. The practical implementation of
these practices is discussed and demonstrated in Part
IV.
4.1. Mediation and dispute resolution practice
Alternative dispute resolution (ADR), a method of
resolving disputes using non-judicial mechanisms (e.g.,
mediation or arbitration), is favored by courts and popular among would-be litigants as it is less expensive, intimidating, and time consuming, and more responsive
to case-specifc needs than a traditional bench or jury
trial [8,22]. While there are different ADR methods,
each focuses on communication between the disputing
parties and often involves a neutral third party or expert
who assists in defning the issues, overcoming communication barriers, and exploring different options to
achieve resolution [22]. In some cases, the neutral third
party will conduct an investigation of the dispute and
prepare a report and recommendation for its resolution [22]. In labor and employment, ADR is commonly
used in the context of collective bargaining agreement
negotiations, but also may be used as a means to resolve
grievances [22].
One method of ADR that adapts well to the interactive process is Transformative Mediation [17,64]. The
aim and outcome of this mediating process is not merely resolution, but “to gain greater clarity about each
parties’ goals, resources, options, and preferences, . . .
to support the parties own process of making clear and
deliberate decisions,” and to recognize of each party’s
needs, concerns, values, and reasons for the solutions
they seek [17, p. 264].
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Incorporating Transformative Mediation into the interactive process, in addition to making accommodations, provides a psychosocial contribution that will
positively affect other problems and conficts the employer and employee may face in the future. Additionally, both the employer and employee beneft from improvements in their awareness of resources, analyses
of the options, and improved communication with one
another.
The writings of courts and legal scholars that adopt
the EEOC’s position further delineate the legal perspective on the interactive process using the mediating principles mentioned, showing that neither party will beneft from summarily dismissing the other side. Rather,
both beneft from meeting with each other, reaching
out to necessary informants to become knowledgeable
about the employee’s condition and essential job skills,
identifying and considering multiple accommodation
alternatives, involving human resource or other relevant
personnel, and documenting the ultimate resolution in
the most cost-effective manner [4,14,25].
Moreover, using ADR in the interactive process may
help maintain confdentiality, the employee continuing
to work, and the employer avoiding monetary damages
as a result of hostile responses to accommodation requests [58]. It is important that the mediator is familiar with the ADA, skilled in facilitative mediation,
and knowledgeable of the medical, technical, and legal
context of the situation [40]. It is our contention that
an OT trained in ergonomics would successfully meet
these criteria and has been an underutilized resource in
this area.
4.2. The ergonomist and the ICF model
Ergonomists defne their job as “the design and evaluation of tasks, jobs, products, environments and systems in order to make them compatible with the needs,
abilities and limitations of people” (International Ergonomic Association, IEA, 2000). This defnition emphasizes the importance of expertise in analyzing the
human-system interface “in order to optimize human
well-being and overall system performance” [28]. An
ergonomist is a practitioner of human factors, who applies his/her knowledge to the analysis, design, testing, and evaluation of products, processes, and environments in the workplace, and to maximize worker
productivity and reduce fatigue and discomfort [9]. Ergonomics is a young multi-disciplinary area of expertise that originally included engineers who focused on
identifying hazards at work. In the recent decades, it

5

has been opened to occupational medicine and rehabilitation experts to be further applied to accommodations process on a continuum, from prevention and protecting employees from unnecessary risk, to accommodating qualifed employees with disabilities [12,29,57].
This development in ergonomics has opened signifcant
opportunity to enhance health and participation in the
labor market.
The WHO’s recent paradigm shift from the traditional medical model of disability to the ICF model [31,66]
calls for ergonomics and occupational therapy to adapt
their concepts and practices to the ICF model. The
ICF model views disability as a socially-created phenomenon and not as a linear problem or attribute of the
person. The ICF model further explains disability as
created by an interaction between various health conditions and an infexible environment, and brought about
by the attitudes or features of the social and physical
environment [31,66].
The preliminary ICF describes function and health
with a disease or disorder. The ICF can be also used
visa versa to describe work related factors infuencing
the health of employees, demonstrates how environmental conditions reduce participation and create a gap
between capability in an optimal environment and the
actual performance of a person. This may lead to cumulative disorders, or be mitigated by ergonomics on a
continuum of prevention or intervention programs [26,
30].
The traditional engineer ergonomist has many tools
to analyze the risks at the work environment and to
suggest sophisticated accommodations, mainly in the
industry. In accommodation process for a person with
disability an OT with training in ergonomics should be
involved. The added value of the OT is the knowledge
of disability and function, and the focus on the interaction among the person, activities, and environment, emphasizing social participation and well being [68,69].
They contribute to an interactive process through expertise in occupation and job analysis, and in assessing
the person’s function and participation in classes of occupations and in the workplace [30,56]. Recent trends
in OT defnitions, literature, educational programs, and
research tools emphasize a client-centered approach to
help a person affect change and successfully negotiate
relevant facilitators and barriers in the work environment [16,34]. Tables 1 and 2 illustrate the interactive
‘problem-solving’ process from the perspective of an
occupational therapist implementing solutions between
the employer and the employee, rather than a “problem
management” approach. OT mediation of the interac-
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Table 1
Evaluation – the OT’s mediating role in the interactive process
Decision steps
1. Defne the problem and validate the issues that impede participation at work

Consulting employee
Gathering information:
– The person’s rate of participation and his/her defnition of
the problem
– Personal, medical and occupational history and documentations
– Values; goals and expectations

Consulting employer
Gathering information:
– The employee’s rate of participation and problem defnition
– Occupational and medical
history and documentations
– Attitudes and experience
– Values; goals and expectations

2. Select a Theoretical model
for practice

– Client-centered approach
– Combine medical and social
models in an interactive process
– Elaborate methods of negotiating and problem solving

– Client-centered method
– Listen and contribute to concepts appropriately
– Emphasize problem solving
methods, costs and benefts

– Transformative Mediation emphasizing, empowering, and
acknowledging each other
– Simultaneous
information
gathering and negotiation

3. In order to analyze the interaction select assessments of the
person, job functions, and environmental conditions (physical
& human)

– Conduct standard assessments and observations regarding work functions
– Interview the client for selfappraisal of the assessments
fand consequences

– Identifying job demands and
job conditions; essential and
marginal job functions;
– Risk evaluation; health and
safety issues; policies; regulations and attitudes

– Share the data of the assessments;
– Clarify goals, interests and
gaps between the parties, and
dispute in light of the assessments

4. Identify strengths and resources

– Following the assessments
discuss and list facilitators
and barriers in person, environment, & job
– Identify readiness and rejection for change

– Following the assessments
discuss facilitators and barriers in person, environment &
job
– Identify corporate culture
support, and rejection for
change

– Mapping the resources available and missing for both parties
– Discuss a plan and optional
consequences for each decision

tive process may be most effective when both parties
make a good faith effort to engage in the process, and
the OT and accommodations are funded by an independent service or agency.

5. Application & Discussion
In this Part we frst analyze a case study of a successful accommodation facilitated by an OT utilizing
ergonomic and mediating principles. Second, we analyze Phelps v. Optima Health, a decision of the First
Circuit Court of Appeals to understand how the accommodation process failed. Finally, we apply the expertise of the OT with training in ergonomics and using
Transformative Mediation to demonstrate how these
tools would better facilitate the interactive process in
Phelps. Recall that effective communication and active engagement with good faith are essential to the
interactive process.

Mediating
– Raising awareness and preparing for the interactive process
– Setting ways for communication
– Coordinating with other professionals and family involved
– Reducing symptoms & negative attitudes

5.1. Case study – OT mediated accommodation
Mr. S. is a 46 year old, successful electrical engineer, who has being working for 16 years in a small
and well-known private engineering company. He was
in charge of many building projects, from the planning
stage, through installing and inspecting complex electrical systems at building sites. A benign tumor was
removed from his second cervical vertebrae, leaving
him with a signifcant disability following a long rehabilitation process. All of his deep and superfcial sensation from his neck downwards is diminished, and his
left extremities remain painful and stiff. He has had
to learn to move and use his body with external clues,
facilitated by vision and hearing.
Mr. S’s personal motivation to go back to work and
his support network are extraordinary. His employer
wants him back to work with effective reasonable accommodations. The interactive process began at the
rehabilitation hospital, and by inviting Mr. S. to collect
information and discuss the various aspects of returning to work, including having lost the ability to perform
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Table 2
Intervention – the OT’s role in facilitating the interactive process
Decision steps
1. Negotiate target outcomes

Consulting employee
– Negotiate various levels of
measurable outcomes (i.e.
functional, personal, social)

Consulting employer
– Negotiate various levels of
measurable outcomes (i.e. productivity, cost-effectiveness,
ADA compliance, satisfaction)

Mediating
– Negotiate creative new optional accommodations and
identify red signs for impossible changes

2. Implementation of plans

– Identify optional accommodations and support; check match
with employee needs
– Identify partners to the process
and their attitudes
– Identify steps, responsibilities,
budget, policy,
– Examine optional accommodations Training and assistance during changes

– Identify optional accommodations and support, and
check their ft to the employer
– Identify partners to the process and their attitudes
– Identify steps, responsibilities, budget, policy,
– Examine optional accommodations
– Training and assistance during changes

– Empowerment and encouragement for seeking funding;
peers and union support
– Consultation with engineers
and policy makers for solutions
– Negotiate for options and
their risk and price
– Creating a plan for follow-up

3. Evaluate outcomes

– Comparing participation to the
initial evaluation and measuring evidence-based improvement in function
– Self-satisfaction from the process, the participation and the
accommodation
– Evaluation of the decision
making process

– Comparing effectiveness and
productivity to the initial
evaluation
– Usability contribution of accommodations for others
– Employer’s satisfaction from
the process, participation and
accommodation
– Evaluation of the decision
making process

– Searching for direct and indirect cost – effective analysis
– Evaluate the mediation process
– Discuss litigation consequences for each choice
– Emphasize the outcome of
this cycle of mediation as
part of on-going communication & accommodations

many of his prior job tasks. These frst experiences of
the employer and Mr. S in the interactive process established the important basis of good faith and communication. During visits to the workplace, Mr. S presented
the broad information he gathered: medical and occupational therapy, legal, insurance and fnancial, family,
and optional technologies. For these discussions the
employer gathered information about the consequences
of Mr. S’s absence, his alternative contributions under
a new job description, and fnancial, legal and business
factors.
An independent and objective OT (this article’s frst
author who practices in Israel) was involved at this
early stage through state funding for evaluating Mr.
S’s work performance. During the evaluation Mr. S.
became more aware of the functional consequences of
his diminished sensations in the work context (i.e., not
feeling the keyboard keys, clicking unintentionally on
the mouse, diffculty selecting keys on the cell-phone,
writing quick notes during phone calls). He was trained
to use an adapted optimal workstation for the activities
he believed he would need. As a result, Mr. S set a

goal to get back to his work gradually, working half
time in the new administrative job, and driving to work
independently.
In the next phase of the interactive process, the OT
mediated the accommodation process with a job analysis and risk evaluation, identifying Mr. S’s strengths and
the activities he can perform independently in his new
situation; exploring with the employer an optional job
description; considering alternative accommodations;
and advocating the employer’s limitations (Table 1).
The employer wanted to capitalize on Mr. S’s extensive
experience and excellent relations with customers. As
result of the interactive process a new job description
was defned for Mr. S, coordinating the planning team
for specifc projects, preparing and negotiating budget proposals and problems with clients, and ordering
supplies.
Additionally, the independent OT met with Mr. S and
his employer at the workplace, and discussed appropriate activities and gradual part time work, an accessible location for his offce, and infrastructure accommodations made by the employer involving technology
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Fig. 1. Modifed workstation.

and furniture funded mainly by Israeli National Insurance. Five years after this accommodation process took
place, Mr. S. continues working successfully and meeting his employer’s expectations. Flexibility and good
communication remain essential. Figure 1 presents the
modifed workstation, providing Mr. S. with the necessary support for his body and arms (#1). He uses a
small inclined keyboard providing visual and auditory
feedback with every key stroke (#2), joystick mouse
(#3) and an external switch to click using the left hand
(#4), a headset for the telephone operated on the computer (#5), and other equipment that suit the new activities. On his desk he leaves a written message (#6),
requesting that no one moves any items on his desk,
because small changes may impede his work. This is
symbolic of the important role of the worker in explaining his needs within the interactive process, showing he
can contribute signifcantly with accommodations and
positive attitudes.
5.2. Description of the case: Phelps v. Optima Health
In Phelps v. Optima Health [39], Phelps worked as a
staff nurse for the Catholic Medical Center (CMC) from
1979 until 1983, at which time she injured her back
and discontinued employment. CMC rehired Phelps
in 1989 as a “per diem relief nurse” in their rehabilitation unit [39, p. 25]. Congruent to a medical model
prognosis, Phelps was restricted by her physician from
lifting more than twenty pounds. The manager of the

rehabilitation unit evaluated the job demands of a staff
nurse and the environmental risk factors at her workplace, which revealed that Phelps’s disability prevented
her from carrying out the essential job functions of a
staff nurse.
As often happens, her direct manager did not exhaust
accommodation ideas, a practice recommended by the
Job Accommodation Network [42], and instead created
the position of “medication nurse” for Phelps, 1 which
did not involve lifting heavy objects [39, p. 25]. Due
to a temporary shortage of nurses, Phelps was asked
to stop working as a medication nurse and undertake
patient care tasks in 1995. Unable to perform the normal tasks of a staff nurse, she shared her patient load
with her sister who also worked in the rehabilitation
unit. Phelps created her own accommodations with her
sister carrying out the essential job functions she was
unable to perform. This new arrangement was not offcially reported to human resources or the Employee
Health Department, but was unoffcially approved by
the rehabilitation unit manager.
In 1997, the nurse manager for the rehabilitation unit
was replaced; the new manager requested that Phelps
provide her with a recent physician’s report documenting her specifc physical limitations. The report indicated Phelps was unable to lift ffty pounds; conse1 The court noted that the ADA does not require an employer to
create a new position for a qualifed employee with a disability.
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quently Phelps’ new manager dismissed her from her
position in the rehabilitation unit. Phelps, however, remained employed by CMC and immediately met with
the human resources manager to discuss an internal
transfer to a new position compatible with her physical
limitations. Phelps indicated she required the same pay
and scheduling fexibility that she had in her previous
position. The CMC terminated Phelps in 1998 without
re-employing her. The Court of Appeals ruled in favor
of the CMC fnding no discrimination under the ADA,
since Phelps could not perform the essential functions
of her job with or without accommodation.
The court determined that:
Phelps was not actively engaged in the interactive
process: she turned down several job opportunities suggested by L’Heureux (the HR manager) and placed signifcant conditions on her reassignment severely limiting CMC’s fexibility. Moreover, the evidence indicates that CMC offered Phelps several potential alternatives, began the interactive process immediately after
Phelps’s dismissal, returned her phone calls and letters
promptly, and generally acted in good faith [39, p. 28].
The Phelps’ case illustrates a common dispute in
work accommodation cases – a back problem and inability to lift a minimum weight – and a matter in which
OTs are known for their expertise. In Phelps, it is
unclear whether the interactive process was exhausted before litigation, or either party effectively engaged
the process in good faith. Hence, several questions
arise: Was the accommodation process comprehensive
and interactive in this case? Could it gain preventative
advantages by an ergonomist mediating an interactive
process?
5.3. Ergonomist as a mediator in the Interactive
Process
The two cases presented illuminate the complex interaction between the employees’ strength and limitations, the essential job functions, and the work environment within the limitations of business needs that facilitated or hindered the employee’s participation in work.
A successful interactive process depends on both the
employee and employer providing critical information.
The employee is expected to provide relevant information about work participation and disability, the activities he/she can perform, and facilitators and barriers to
performing the essential job functions. The employer
should be candid about business needs and resources,
the costs of replacing the employee, and the employee’s
unique strengths.

9

As in the case of Mr. S, these issues may be explored,
measured and mediated by the ergonomist who gathers
personal, medical and occupational information. OTs
with a background in ergonomics are uniquely trained
to collect this data, and to explore and determine work
related problems, values, goals, and expectations collaboratively with the individual [56]. OTs help defne
the employee’s readiness to work and inform the determination whether to disclose the disability [18]. They
also support the individual’s decisions and goal setting
through standard assessments and observations regarding function at work, self appraisal of functioning, and
observations in actual functioning (Table 1). As for
the employer’s needs, the ergonomist may base the job
analysis on evidence, either through assessments, observations, interviews or through data bases like the
O*Net.
Two key and connected legal concepts are within
the expertise of ergonomists’ interventions in the workplace: determining essential job functions and reasonable accommodations as demonstrated in Table 2.
Mr. S’s case demonstrates that an objective professional mediator may achieve better results preventing
litigation and maintaining an experienced worker [29,
30]. The Phelps case shows how broken communication may lead to misperceptions of the ADA protections. Phelps argued that her employer reasonably
could have accommodated her by allowing her to continue to share lifting duties with other nurses. However, the court noted that employers are not required
under the law to exempt an employee from performing
essential job functions; nor are they required to create
a new job for the employee, which CMC did do. In
this case, an objective professional mediator may have
helped to clarify the rights and responsibilities of the
parties, to develop a more realistic expectation of work
conditions, and avoid litigation [11].
The case of Mr. S. demonstrates how interactive
communication and mutual cost beneft decision making may achieve better results for both parties: the
ergonomist may facilitate an effective dialogue in the
transformative mediation model, consulting the employer and employee to understand their goals, interests
and priorities (see Table 1 supra). The ergonomist may
utilize his or hers unique skills and expertise to listen,
recognize, comprehend, and communicate these matters between the parties, and guide a dialogue toward
a common resolution [8,17]. The employer gains from
the ergonomist’s evidence-based job demand analysis
and measures of the employee’s performance with and
without various accommodations. This also assists an
employer to conduct risk analysis and to implement
injury preventative programs for all workers.
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6. Recommendations and conclusions
Employers and persons with disabilities are likely
to enjoy successful employment outcomes through increased knowledge and information sharing. Proactive
policies that allow for matching between employees’
needs and job skills and available resources may help
to bridge the gap between current and state of the art
accommodations. Positive corporate cultures (i.e., the
attitudes, policies, and practices of a business and its
employees) are important to embrace open communications, goal exploration and sharing, and the employee’s active involvement in the accommodation selection
and decision-making process [52,53,59].
The potential for and importance of workplace accommodations for qualifed individuals with disabilities is clear in light of developments in human rights,
technological innovations, and changing perceptions of
the environmental barriers and facilitators for inclusion
in work and in society at large. Effective workplace accommodations are essential for the economic independence and self-determination of people with disabilities, and to maintain a productive workforce.
This article aimed to further the dialogue about the
ADA as understood by the courts and informed by the
social model of disability to better understand the implementation of effective workplace accommodations.
We incorporate concepts from mediation to demonstrate how ergonomists may serve as particularly useful facilitators in the ADA’s interactive process. This
conceptual study suggests the need for greater use of
employer-employee mediation principles facilitated by
the experience of qualifed ergonomists to promote
quality communications, openness, and well-informed
decision making.
It is still a conceptual change for most employers to
view the implementation of accommodations through
the interactive process [24], which also calls for further education and training of ergonomists to master those skills (i.e., using Transformative Mediation).
This change hopefully will lead to new research and
knowledge about the interactive process in practice, as
illustrated by the diffculties encountered in the Phelps
case, such as lack of communication and analytical
breakdowns, and the long-term success of Mr. S’s accommodations.
There also is a need to develop more systematic assessments of the interactive process to address questions such as: Who participated in the decision making process? Was the employer or direct supervisor
involved? What are each party’s goals, interests and

resources? Has the documentation covered the components of an interactive process mentioned? What
accommodations are suggested and what options discussed? What are the communication patterns in the
interactive process between the employer and employee? How long did the process take? In what circumstances do lawyers become involved and what escalates such disputes? These questions may be assessed
over time for different employers and involving persons
with a range of disabilities. The long-term goal is to
enhance the operation of the interactive process to facilitate greater success with effective accommodations
for qualifed workers with disabilities.
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