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l. Introduction
As we approach the twentieth anniversary of the Americans with Disabilities Act

(ADA), Lthe disability community finds itself facingnew challenges and opportunities. The
ADA has been amended to strengthen its protections through the ADA Amendments Act

(ADAAA); the Obama Administration has expressed arenewed commitment to disability

rights; 3 and disability civil rights have been recognized internationally through the UN
Convention on the Rights of Persons with Disabilities. * However, barriers to enforcement

of disability rights persist, negative public perceptions of disability rights linger, and many

courts remain committed to the old charity and medical models of disability.5

The Second Jacobus tenBroek Disability Law Symposium, held on April 17, 2009 in
Baltimore, Maryland, brought disability advocates together from around the world to
discuss "New Perspectives on Disability Law: Advancing the Right to Live in the World."®
The Symposium carries on the legacy of Jacobus tenBroek, a constitutional law scholar

who introduced the concept that civil rights should extend to Americans with disabilities,

and who founded the National Federation of the Blind.” The Symposium brings together
leading legal scholars, policymakers, and practitioners in the field of disability rights to
consider current barriers to full inclusion of people with disabilities and to identify legal

and policy solutions.



Colleagues at the Burton Blatt Institute (BBI),® authors Hill and Blanck
participated in the planning and presentation of the Symposium and offer this closing
article. BBI, a university-wide institute at Syracuse University, is dedicated to advancing
the civic, economic, and social participation of people with disabilities worldwide
through a global network of research, education, community development, and
advocacy. BBI's central areas of focus include employment, entrepreneurship, economic
empowerment, civil rights, and community participation, each touching dimensions of

the experience of people with disabilities.

BBI's multidisciplinary approach facilitates the inclusion into the disability rights
movement of valuable perspectives: those of scholars, lawyers, policymakers, social
science researchers, advocates, community members with and without disabilities, and
providers of funding at the national and international levels. BBl impacts national and

international civil rights through diverse efforts, including management of the
Association of Disability Rights Counsel (ADRC); publications including the casebook

"Disability Civil Rights Law and PoIicy";9 operating the Southeast Disability and
Business Technical Assistance Center (DBTAC): ADA Center; on hosting the World
Bank’s Global Partnership on Disability and Development (GPDD);!! and hosting the BBI
Disability Policy Internship for Law Students in its Washington, D.C. office.'?

This closing article reflects discussions and ideas of the Symposium, focusing on the
roles of the federal government, private plaintiffs and their attorneys, the international
community, and the disability community. We draw from and build on the remarks of the

speakers at the Symposium. 13 We are very grateful to them for their thoughtful, intelligent,



and forward-looking ideas.

Part Il of this article, drawing from comments from Kareem Dale, Samuel
Bagenstos, and Christine Griffin, discusses disability issues facing the Obama
Administration and possible responses in a variety of areas, including community
integration and health care, housing, education, employment, and access to goods and
services. Part lll, inspired by the comments of Tim Fox, Amy Robertson, Samuel
Bagenstos, Peter Blanck, and Scott LaBarre, discusses barriers and solutions to private
enforcement of disability civil rights laws. Part IV, based on comments by Maura Healey,
Tim Fox, and Amy Robertson, addresses state-level disability rights enforcement. Part V
addresses judicial approaches to disability rights in response to changes in law, federal
policy, and enforcement mechanisms. Finally, Part VI, drawing from comments by Gerard

Quinn and Katherine Guernsey, addresses the international growth of disability rights.

[I.LFUTURE OF FEDERAL DISABILITY RIGHTS IMPLEMENTATION
The Obama Presidential Campaign expressed a commitment to the rights of people with

disabilities and ensured that people with disabilities were actively included in a variety of
campaign roles. * Now the Obama Administration must decide how that commitment is
implemented. People with disabilities and disability advocates are shaping the Administration's
approach to disability rights in a variety of contexts, from inside and outside the government.
The Administration's commitment to disability rights may manifest in a variety of ways:
development, interpretation, research, enforcement, implementation, and modeling of
disability rights laws and concepts. The level of commitment also may be evident in substantive

areas, such as community integration; health care; education; employment; equal access to



goods, services, and technology; and involvement of people with disabilities in the federal

government. °

A. Community Integration
The federal government plays a central role in the implementation of the "integration

mandate" expressed by the U.S. Supreme Court in Olmstead v. L.C. ex rel. Zimring, ® which
was issued ten years ago. The Court in Olmstead held that the ADA requires states to provide
services for people with disabilities in the most integrated setting appropriate for the
individual. As a result, states cannot require people with disabilities to live in institutions-
such as nursing homes, psychiatric hospitals, or residential schools-to receive disability-

related services, such as health care. States must develop viable community-based options.

Because the federal government, through Medicaid 17 and Medicare, 18 provides

much of the funding that states use for long-term care and health care services, as

well as housing 19 for low-income, elderly, and disabled individuals, the federal
government influences and encourages states to transition services from institutional

to community- based settings. The federal government also enforces Title Il of the

ADA, including the integration mandate,20 and therefore shapes the ways states move
people with disabilities out of institutions. The Obama Administration has the
opportunity to shape policy and enforcement to advance the integration of people with

disabilities into their communities.

The Administration has committed to make community integration a priority,

announcing on June 22, 2009, the "Year of Community Living," led by a

Coordinating Counsel at the Department of Health and Human Services (HHS).21 As



part of this effort, HHS plans to fund Aging and Disability Resource Centers in every
state to help individuals of all ages with disabilities understand, explore, and choose
among the various services that help them live in their communities. HHS will fund
efforts to strengthen partnerships between Aging and Disability Resource Centers and
hospitals in certain states to help people being discharged receive assistance at home
instead of in nursing homes. HHS will seek public input into other options to reduce

the barriers to community living for individuals with disabilities. 22

Ten years after Olmstead, concerns remain about the states' capacities to provide
community-living services to beneficiaries that need and want such support. Many states are
working to reform their existing long-term-care delivery systems to build the community-
based infrastructure needed to deliver these services. To appropriately allocate the resources
essential to respond to needs, the federal government should facilitate a uniform functional
assessment of need across the existing institutionalized populations in each state rather than
simply relying on medical diagnoses.

Furthermore, it is essential that people with disabilities living in the community have
access to competent assistance. The federal government should encourage states to invest in
their community-based-services workforces and ensure access to competency-based training,
living wages, and benefits. Federal and state governments should also invest in moving people
from institutions to communities and in helping people to continue living in their communities.
Deinstitutionalization is not as simple as opening doors and letting people out. Individuals
need community services and supports to assist them before and after they leave an

institution.



Federal and state governments can facilitate successful transition by developing a cadre
of community-living coordinators knowledgeable in housing, personal assistance,
transportation, employment, social, and other services and programs that help people remain
in, or successfully transition to, their communities. These programs and services could be
based on "community village" models currently in place in a variety of neighborhoods.?3
However, the need for additional infrastructure of needs assessment, workforce
development, and care coordination cannot be used as an excuse to keep people in
institutions. Many people inappropriately remain in institutions and have been waiting ten
years for enforcement of the integration mandate from Olmstead.*

The federal and state governments also must adopt the flexibility necessary to make
transitions possible. For example, global budgeting practices should be instituted to allow
resources to move between and among previously allocated budget categories, permitting

Medicaid funding to follow the beneficiaries as they move from institutions to the community.

B. Housing

The Administration recognizes the need to provide community housing options
for individuals leaving institutions. The U.S. Department of Housing and Urban
Development (HUD) will support community living by providing one thousand housing
vouchers for individuals with disabilities transitioning from institutions to community-
based living arrangements, and three thousand vouchers for non-elderly individuals
with disabilities. 2> HHS and the Department of Justice will coordinate their efforts to

ensure targeted, effective enforcement of the integration mandate under the ADA and



Rehabilitation Act.?® At the same time, the Administration included approximately

$140 million in the American Recovery and Reinvestment Act to support independent

living centers across the country. 21

Efforts to update fair housing laws through regulatory and legislative measures
will be crucial to preventing the conditions that force people into institutions.
Currently, newly constructed or altered federally funded multi-unit housing is required
to be accessible by Section 504 of the Rehabilitation Act.?® Five percent of units are
required to be physically accessible in accordance with the Uniform Federal

Accessibility Standards. 2° This leaves new single-family homes which constitute

approximately 70% of the new homes being buiIt,3inaccessibIe. The lack of accessible
housing makes it difficult for many people to remain in their communities as they age
or develop disabilities. It also substantially reduces the ability of individuals with
disabilities to find housing. Research shows that demand for accessible housing
exceeds the supply, and the gap between demand and supply is growing, especially as
baby boomers age with or into disability.3?

Incorporating reasonable "visitability" requirements into federally funded multi-
unit housing and into single-family and townhome housing would substantially improve the
ability of people with disabilities to remain in the community. Generally, visitability requires
a zero-step entrance, 32-inch doors and 36-inch hallways, and a bathroom on the main
floor that is large enough to accommodate a wheelchair. 32 Several states and cities have
put in place visitability requirements for government-funded or subsidized housing. 33

Financial incentives to support visitability have also been adopted in some states, including



Georgia and Pennsylvania. 34 Preliminary case studies of visitability elements indicate that
the costs of including visitability elements in new single-family home construction are
minimal and the benefits are substantial.

HUD should consider amending its Section 504 regulations to require reasonable
visitability in new federally funded single-family homes. If additional information is needed
to support such a change, the U.S. Architectural and Transportation Barriers Compliance
Board (Access Board) may be charged with examining what constitutes minimal visitability
requirements. Further research may assess the costs of incorporating visitability elements
in new single-family housing, and the expected savings of subsequent modifications to
incorporate the same elements of accessible homes.®

Privately and federally funded housing is covered by the Fair Housing
Amendments Act (FHAA), which applies to multi-unit housing constructed since 199I. 37
Although FHAA applies to all units in a facility, the accessibility requirements of FHAA are
minimal. FHAA requires all common areas to be accessible; doors to be thirty-two inches
wide; at least one accessible route into and through the unit; light switches, outlets, and
thermostats in accessible locations; reinforcements in bathroom walls to allow
subsequent installation of grab bars; and kitchens and bathrooms large enough to allow

an individual in a wheelchair to maneuver. 38

These requirements alone often do not achieve an accessible unit where a person
with a mobility disability could live. As a result, many individuals with disabilities must
invest substantial resources in additional modifications, such as installing grab bars or an

accessible shower, or lowering or removing kitchen cabinets. In addition, FHAA does not



require accessibility in alterations to housing built before 1991, no matter how substantial
the alterations. 3°

As mentioned above, demand for accessible housing is likely to continue to exceed
the supply as the population ages. For people who cannot afford to make substantial
modifications to their homes, the lack of fully accessible units increases their risk of losing
their homes and being forced to move to institutions. The federal government needs to
consider ways to sensibly spur the increased accessibility of multi-unit housing.

Private businesses are subject to accessibility requirements under Title Il of the ADA
for new construction (full access),* alterations (full access of the altered area, plus
proportional access to the path of travel), 4! and existing buildings (ongoing "readily
achievable" barrier removal). 2 Because integrated accessible housing is central to the
quality of life of individuals with disabilities, elderly people, and our communities in
general, similar attention to housing development as that paid by Title Ill to private
businesses is justified.

FHAA could be amended to require accessibility in substantial alterations, and unit-
by-unit accessibility in smaller alterations, much as the Rehabilitation Act does.** In an
alteration, the additional costs of incorporating accessibility will likely be marginal.
However, to offset any additional costs under either approach, tax incentives may be
provided, modeled after the Disabled Access Credit available to small businesses for
compliance with the ADA%* and the tax deduction for removal of architectural and
transportation barriers. #°

In new, large, multi-unit private housing projects, FHAA could be amended to



require a percentage of units to incorporate accessibility, perhaps modeling or improving
on the Uniform Federal Accessibility Guidelines. Again, meaningful tax or financial
incentives may offset additional costs and potentially create economic incentives for
builders and owners.

Additional tax and other financial incentives may be provided to housing providers
who go beyond FHAA requirements by providing greater accessibility in covered units,
providing accessibility to units that are not covered, or incorporating accessibility in
renovations. Such front-end incentives may save the government money by reducing the
tax deductions (as medical expenses) given to individuals who have to modify their homes
to accommodate their disabilities. Such retrofits typically, are more expensive than the

cost of incorporating accessibility dun’'ng construction or renovations. 46

Finally, the federal government should find ways to help people modify their pre-
FHAA homes when necessary to accommodate a disability. The substantial retrofit costs
associated with inaccessible housing, if placed solely on individuals with disabilities, will
continue to force people to impoverish themselves and move into nursing homes and onto
government benefits. By focusing on cost-effective accessibility at the front end of the
construction process, and by assisting people to remain in their homes (where they can
remain independent and self-sufficient, instead of seeking government support in
institutions), the government serves not only its humanitarian and civil rights interests, but
also its own financial interests as well as those of housing developers.

The federal government needs to play a central role in facilitating voluntary

implementation of the housing accessibility requirements. Much confusion surrounds the



application of fair the federal government needs to play a central role in facilitating
voluntary implementation housing laws, including how FHAA applies to federally funded

housing; how public housing authorities should implement their obligations to

"affirmatively further fair housing" 47 for people with disabilities; and how accessibility
requirements for alterations and for unaltered public housing facilities should be

interpreted and implemented. HUD's technical assistance does little to clarify these

requirements. 49 The Administration has an opportunity to provide real guidance to

builders, building owners, and people with disabilities on their rights and responsibilities.

The government also needs to take a lead role in enforcement of the fair housing laws.
Some courts recently have held that there is no continuing violation rule for accessibility
violations in housing.”® Under this approach, a person with a disability must file suit within the
statute of limitations period, which begins when the housing is constructed (e.g., one year
after construction is completed). If a person with a disability does not try to rent a unit until
after that period, the accessibility requirements will not be enforceable. The new
administration has the opportunity to revise FHAA to address the continuous violation
doctrine. Meanwhile, HUD should take a new proactive role in compliance and enforcement,
particularly by instituting innovative programs for building plan reviews and site inspections
of newly constructed housing, and by requiring violators to fund the development of

accessible units.



C. Education
Education provides an experience of community integration for children and a

foundation for integration for adults. Integrated or mainstream education supports the
ability ofindividuals with disabilities to live in the community by allowing them to interact
with people without disabilities at a formative age. It provides young people without
disabilities a formative opportunity to engage with individuals with disabilities.
Education, beyond the social aspect, is the foundation for community and economic life.
A person's education largely determines their employment options, income level, and
social status. Therefore, equal access to quality education for students with disabilities
makes the difference between, on the one hand, poverty and reliance on government
benefits, and on the other hand, employment, independence, and financial self-

sufficiency.”!

The Individuals with Disabilities Education Act (IDEA) provides federal financial support
and legal requirements for the education of students with disabilities, including special
education services.>? IDEA calls for the federal government to provide 40% of the average cost

of special education. >3 However, until 2009, Congress had never provided even 20%.>* The

Obama campaign promised to seek full funding for special education services under IDEA.>®
Full funding of special education services will allow students with disabilities to be educated
alongside their peers and learn on a level playing field. As a result, they will be able to pursue

meaningful education and meaningful work and rely less on public benefits.

D. Employment
A part of deinstitutionalization that is rarely addressed is the segregated employment

system in which many people with mental and intellectual disabilities are required to work.



These segregated sub- minimum-wage programs, often referred to as sheltered workshops,
pay people with disabilities below minimum wage, often for fully productive work.”® The
nature of these segregated programs conflicts with the basic disability rights principles of
integration and fairness.

In one of the largest national empirical studies of sheltered work settings, Peter
Blanck and his colleagues found that these programs include a significant proportion of
people with disabilities who are capable and desirous of working in integrated competitive
work settings. °>” Moreover, as news coverage demonstrates, these programs are
vulnerable to abuse.>® The federal government should increase oversight of segregated
employment programs to stop fraud and abuse. More importantly, the government
should reconsider the role of segregated sub-minimum-wage programs and shift to
appropriate prog Anti-discrimination in employment of people with disabilities is a major
focus of the ADA. Still, the overall employment rate of people with disabilities remains
unacceptably low.>® The Administration is unlikely to pursue a legislative strategy to
change the requirements of the disability rights laws because of the recent passage of the
ADAAA. The Administration has numerous non-legislative opportunities to shape disability

rights and other laws regarding employment.

The ADAAA was enacted in response to judicial narrowing of disability rights
protections.® Following the Supreme Court's decision in Sutton v. United Air Lines,
Inc.,62 and its companion cases ,63 Lower courts read the definition to exclude people
who took medication or used equipment (i.e., "mitigating measures") to function,

such as those with diabetes and people who use glasses.®* Courts further limited the



definition of disability to exclude people with episodic impairments, such as asthma
and epilepsy, because these health conditions were substantially limiting only part of
the time.® The courts also narrowed the definition to exclude people with learning
disabilities who worked hard and succeeded despite their disabilities because they
were compared to the average person, not the average person in their

circumstances.®®

The Supreme Court, in Toyota Motor Manufacturing, Kentucky, Inc. v. Williams,®’
added a requirement that to be considered a major life activity, an activity must be of
"central importance" to most people's daily lives.?® This led to the exclusion form
coverage of people with significant impairments, such as difficulty lifting, because courts
held the activities affected by such impairments (for example, grocery shopping or child

care) were not important enough to be covered by the law.®®

These people were excluded because the courts decided their life activities
were not "substantially limited" enough to deserve protection, even though their
employers might have discriminated against them because of their impairments.”® In
essence, the courts disregarded the civil rights model on which the ADA was based.
This model is premised on the idea that barriers to access for people with disabilities
are not the necessary result of their medical conditions, but often are the result of
societal assumptions and decisions to exclude people with disabilities. 7* Instead,
these courts relied on a medical or charity model in which coverage is determined by

the severity of a person's disability. The courts treated ADA rights as special



treatment, like charity, and believed people should only receive that special treatment

if they were severely disabled and, therefore, deserving.

In light of the prior judicial narrowing of protection, forthcoming regulations need
to be clear. These regulations must advance the law's civil rights approach, focusing on
whether unfair and unnecessary discrimination has occurred, rather than on whether the

employee is deserving of assistance or special treatment. In June 2009, the EEOC

convened a meeting to discuss proposing regulations. ’2 The EEOC published proposed

regulations on September 23, 2009.73

The ADAAA provides that the phrase "substantially limits" in the definition of
disability is less stringent than courts have interpreted it.”* The Act provides that
mitigating measures generally are not to be considered in determining whether an
impairment is substantially limiting.”> The ADAAA reverses Supreme Court decisions
holding that a "regarded as" plaintiff must prove the defendant believed him to be
substantially limited in a major life activity (a high standard).”® The ADAAA provides that a
plaintiff now need only show that the defendant believed she had an impairment that was
not minor or transitory. /7 The ADAAA makes clear that a "regarded as" plaintiff is not

entitled to reasonable accommodations or reasonable modifications.”®

The ADAAA provides non-exclusive lists of life activities and bodily functions that
constitute "major life activities."”® The proposed ADAAA regulations would include the

major life activities listed in the legislation itself, and also additional activities that have



caused confusion in the past, such as reaching, sitting, and interacting with others.8° The
EEOC has previously issued guidance indicating that these are major life activities, but
regulations will be given greater deference by courts than mere guidance. The proposed
regulations will include the “major bodily functions" listed in the ADAAA, and also add
functions of the hemic, lymphatic, and musculoskeletal systems, which were previously

included in the definition of "impairment."#?

The proposed regulation would make clear that if a person's impairment restricts a
major life activity, the activity need not be of central importance to most people's daily lives.
The regulations would make clear the major life activity (for instance, lifting) is sufficient
without adding a laundry list of practical implications of the disability.®3 Thus, the regulations
would overturn the Supreme Court's decision in Toyota v. Williams.3

The proposed regulation would provide a list of impairments that will usually be
found to be substantially limiting, including blindness, deafness, intellectual disabilities
(formerly called mental retardation), partially or completely missing limbs, mobility
impairments requiring the use of a wheelchair, autism, cancer, cerebral palsy, diabetes,

epilepsy, HIV and AIDS, multiple sclerosis and muscular dystrophy, major

depression, bipolar disorder, post-traumatic stress disorder, and schizophrenia.87 The
regulation would clarify the analysis of "working" as a major life activity. The prior
regulations provided that a person was substantially limited in working only if she were
excluded from a class of jobs or a broad range of jobs. 8 The new regulation would

instead focus on whether the person is unable to do the "type of work" at i'ssue.®®



The proposed regulations thus attempt to address the major areas of confusion
around the definition of disability and require courts to focus on the issue of whether
discrimination occurred, rather than on the preliminary issue of whether the plaintiff is
disabled. However, to the extent the EEOC's proposed regulations, when finalized, go
beyond what the ADAAA specifically requires, courts may challenge their validity and

refuse to defer to them.

In Sutton, the Supreme Court rejected the three administrative agencies' position
that mitigating measures were not to be considered in assessing the substantiality of a
person's limitations because it found those regulations "an impermissible interpretation of
the ADA." 8 To the extent EEOC regulations create potential inconsistencies with the
statutory language, they may be subject to similar treatment. For example, the proposed
regulations provide a list of disabilities presumed to be protected. ® However, such a list
must not conflict with the legislative language requiring an assessment "with respect to an

individual,"** which the Supreme Court has read to require an "individualized inquiry.',%?

Similarly, the proposed regulations address the Supreme Court's finding that major
life activities are only those that are "of central importance to most people's daily lives."*3
The EEOC's proposed rejection of that requirement may be subject to challenge because
that requirement was not explicitly addressed by the ADAAA's text. However, all of the
EEOC's proposed regulations could be justified interpretations of the ADAAA's overarching
mandate to interpret the meaning of "substantially limits" less stringently than the

agency’s and the courts' previous approaches.



The Administration has the opportunity to play a central role in enforcing disability
rights laws in hiring. The Administration may employ new tools, such as employment
testing strategies, to find, stop, and prevent disability discrimination. Disability-based
hiring discrimination often cannot be uncovered by an individual applicant. Typically, no
reason is given for a failure to hire. Moreover, the statistical size of the disability applicant
pool is not large enough to form a basis for a discrimination finding on the basis of

disparate impact. %

The Administration, through the EEOC, has the appropriate resources to
investigate and uncover hiring discrimination and other denials of services through a
testing program. Such a testing program could be implemented by submitting matched
applications or resumes to employers of applicants with and without disabilities, but with
similar qualifications.’ The EEOC should consider pursuing class-wide enforcement actions
when appropriate. Class actions have been used effectively in Title Il and Title Il cases, but
are rarely used in Title | cases.’® Such class actions may more effectively challenge
discriminatory workplace norms; encourage employers to adopt broader policies
regarding hiring, inclusion, and accommodation; and reach disparate impact

discrimination in the workplace. %’

The Obama Administration may further improve enforcement of the ADA and
other disability laws by increasing collaboration among its different program and
enforcement agencies. For example, many people applying for Social Security benefits are
prevented from working by discrimination, including employers’ refusals to provide

accommodations. As in the Supreme Court case Cleveland v. Policy Management System



Corp.,”® employment discrimination (e.g., failure to accommodate) often results in an
individual being unable to work and qualify for government benefits. Yet people do not
understand that they may pursue their discrimination claim. Collaboration between the
Social Security Administration and the EEOC may empower people applying for
government benefits to enforce their civil rights, regain employment, and end their

reliance on government benefits.

E. Access to Goods, Services, and Technology
Because of limitations on private enforcement of Title Il of the ADA discussed
below, it is essential for the Department of Justice to play a lead role in Title Il
enforcement in public accommodations. The Department of Justice has previously
taken a strong role in Title Il enforcement against state and local governments, through
complaint investigation, litigation, and Project Civic Access reviews. °° The Department
will need to dedicate more resources to investigating and litigating individual Title IlI

claims, because those claims are difficult to enforce through private methods.

The Department of Justice also needs to take a leadership role in combating
discrimination by standardized testing agencies. These standardized tests control how
far people with disabilities are able to pursue their education and their careers. The
perspective of standardized testing agencies, which focus on across-the-board
implementation of exams without differentiation, often is in conflict with the
individualized needs of people with disabilities. The Department of Justice has access to

the technical, scientific, and enforcement resources needed to address this



discrimination. In addition, the federal government should support rigorous study of
whether reasonable modifications (such as extended time) for students with and
without disabilities provide unfair advantage, and whether and to what degree

standardized tests assess the relevant skills, abilities, and knowledge.

With the advent and explosion of electronic information, American society
must be prepared to ensure that everyone has access to the mechanisms of electronic
communication, information, and interaction. 1% The Administration has expressed a
commitment to increasing access to digital information. 19 Through its responsibilities
under Section 508 of the Rehabilitation Act,%? the Administration has an opportunity

to take the accessibility requirements for technology seriously.

As a major purchaser of information technology, the federal government has a
leadership role to play in insisting that electronic, information, and communications
technologies are accessible to people with disabilities, including electronic devices with
menus and controls that do not require vision, and software with text-to-speech
capability for content. Federal monitoring of agencies' compliance with Section 508
should be centralized, rather than left to each agency. Currently, the Department of
Justice is supposed to review and report on agencies' implementation of Section 508 bi-
annually. However, the Department has not issued such a report since 2001. % The
report indicated that many agencies had accessibility barriers in their websites. 194
Recent investigations indicate that problems still remain. 1% The technical standards for
Section 508 compliance must be kept up to date to reflect improving technological

capabilities. 1°¢ In addition, as the Administration develops its technology infrastructure,



it will be important to include staff with experience and responsibility in enhancing

accessibility for persons with disabilities.

However, not all technology is sold to the federal government and, therefore,
some is not subject to Section 508. Currently, the courts are split on the issue of whether
the internet and other mechanisms of electronic communication are covered by Title Il
of the ADA.1% Title IIl covers "places of public accommodation," and some courts
require a "place" to be a physical location.'°® Therefore, some websites offered by
physical businesses and websites offered by internet-only businesses are inaccessible
to people with vision, hearing, and other sensory disabilities. 19° Similarly, the "place"
requirement has been used to exempt insurance policies from nondiscrimination
requirements.'® The Administration needs to clarify, through regulations by the
Department of Justice, that the "place" requirement does not limit nondiscrimination
and accessibility requirements to physical locations, and that the internet and other

electronic communication mechanisms are covered by Title Il of the ADA.

The Administration also needs to bolster enforcement action against places of
public accommodation, as well as libraries, universities, and government agencies, that
provide inaccessible websites or use other inaccessible electronic technology. To date,
the government has left open the possibility that these entities could comply with the
effective communication requirements of the ADA by providing the same information

through other means (for example, staffed telephone lines or alternative formats). %!



Apparently relying on this possibility, many covered entities have not made their
websites and other technologies accessible, choosing instead, to believe no one with a
disability will access the technology. Thus, for example, six colleges and universities
recently adopted the Kindle DX electronic book reader for their students, even though
the reader is not accessible for individuals who are blind.'*> Numerous public libraries
have begun offering online electronic books through Adobe Digital Editions, though the
software does not provide text-to-speech and is incompatible with screen reading

software used by blind people.'3

The U.S. Departments of Justice and Education, among others, need to make
clear this loophole does not exist. In fact, the 24-hour, immediate, at-home access to
information online is not equivalent to alternative "special" programs for accessibility.
Such special requests for alternative formats generally involve long delays and inferior
products. Because there exists technology that can make electronic information
accessible, covered entities should not be allowed to provide ineffective and unequal
communication methods to individuals with disabilities.

F. Participation of Individuals with Disabilities

The Administration has a key role to play in shaping the federal government so that it
respects and upholds the individual rights of people with disabilities. After years of judicial
appointments reflecting activist states' rights or anti-government agendas, many in the
judiciary are resistant to recognition of individual rights. Disability rights have arguably been
narrowed more than most under the scrutiny of federal judges.

The Obama Administration's judicial nominations should reflect the importance of



individual rights and fairness. The President has done so with the nomination of then-Judge
Sonia Sotomayor to the Supreme Court. Justice Sotomayor herself has a disability: insulin-
dependent diabetes. 14 In addition, her decisions have demonstrated an understanding of the
civil rights model of disability and a commitment to individual rights.>

Equally important, the Administration has an opportunity to involve people with
disabilities in issues that are not limited to disability interests by appointing them to positions
in a variety of areas. This approach recognizes that disability issues arise in a variety of areas
and that people with disabilities have broad expertise. Treating disability as a central element
of the diversity that the Administration seeks to incorporate across all areas is an opportunity
for the Administration and the disability community.

The Obama Administration has the additional opportunity to be a model employer by
treating disability as part of diversity in its hiring, promotion, and accommodation policies and

practices. Setting goals, tracking disability in the federal work force, and holding itself

accountable for inclusion are important mechanisms to make disability inclusion a reality.

lll.  FUTURE OF PRIVATE DISABILITY RIGHTS ENFORCEMENT

Individual and organizational lawsuits by private plaintiffs, represented by private
attorneys, in nonprofit organizations and in private practice, are an important part of the
enforcement of the disability rights laws. However, barriers inhibit the private enforcement
of disability rights law. For example, the ADA does not provide for economic damages
against Title Ill private entities that discriminate against their customers. ® Therefore,
individuals with disabilities who experience discrimination often are not compensated for

their injuries. 17 Without the possibility of compensation, individuals with disabilities may



be hesitant to go through the difficulties, delay, and expense of pursuing litigation. Judicial
decisions under the ADA, IDEA, Section 504 of the Rehabilitation Act, and the Fair Housing
Act, have made it difficult to enforce those laws privately.!!®

Because damages are unavailable under Title Ill, contingency fee arrangements are
not a viable mechanism for disability rights plaintiffs to pay for attorneys. Therefore, it is
essential that attorneys’ fees and costs be recoverable from defendants through fee-
shifting when the plaintiff prevails. 1° Fee-shifting provides support for private plaintiffs
and their attorneys to act as "private attorneys general” to enforce the public interest in
stopping discrimination. Without fee-shifting, individuals with disabilities are forced to pay
for attorneys to enforce their rights, with no ability to recover their expenses or to recover
for their injuries. Essentially, enforcement without fee-shifting punishes the victim, rather
than the lawbreaker. 120

One of the significant barriers to private enforcement is the Supreme Court's

2001 decision in Buckhannon Board & Care Home, Inc. v. West Virginia Dep't of Health

& Human Resourt:es,121 which was a housing disability case. The Court held if a
defendant, in response to a lawsuit, voluntarily stops violating the law, the plaintiff may
not recover her attorneys' fees for bringing the suit.'?? Previously, the courts applied a
"catalyst" theory, which held that if the plaintiff's legal action was a catalyst to the
defendant's change in behavior, the plaintiff could recover her fees through the fee-

shifting provision. 123

After Buckhannon, the defendant's change in behavior must be mandated for the

plaintiff to be considered a "prevailing party" for purposes of fee-shifting. This is particularly



problematic in Title 1ll cases, where the defendant's change in behavior (e.g., making a
physical accessibility modification) may moot the case because only injunctive relief is
available, not damages. The defendant may thus prevent recovery of fees for the plaintiff's

successful efforts to stop the discrimination.

The Obama Administration and Congress should change the legal definition of
"prevailing party" in disability rights and other laws to specify that a party whose legal
action is a catalyst to the defendant's change in behavior is entitled to prevailing party
status for purposes of fee-shifting. In addition, because private enforcement is limited,
particularly in Title Ill cases, the federal government should focus its enforcement efforts
in that area. 12* Without such strong federal enforcement, the ADA's goal of increasing

access to public' accommodations will not be achieved.

In the meantime, private attorneys may avoid the ramifications of Buckhannon in a
few ways.??®> After the Buckhannon decision, most Title Ill cases are brought in states that
have comparable state laws that provide damage remedies, such as California, New York,
Minnesota, and the District of Columbia. 2 The availability of a damage remedy prevents
the defendant's change in behavior from automatically making the case moot, because the
damages issue will remain. Therefore, it is important to advocate for state laws to be
updated to include damages remedies. Another option is to pursue claims in states that
have rejected the Buckhannon approach to fee-shifting. Where a state law, even if it only
provides injunctive relief, recognizes the catalyst theory, a plaintiff will be considered a
prevailing party if her suit resulted in the defendant's change of behavior, even if that

change is not the result of judicial action. Unfortunately, some states have explicitly



adopted the Buckhannon approach into state law.'?’ Few states have, to date, rejected the

Buckhannon approach. 128

Even if a plaintiff may not avoid Buckhannon, the defendant should face a high
evidentiary burden to demonstrate it has stopped the illegal behavior. The defendant must
demonstrate that it has essentially locked itself into the changed behavior. For example, in
a challenge to the inaccessibility of a website, a defendant who made the current website's
pages accessible would not be able to demonstrate that it had made the accessibility
permanent, if pages are added periodically to the website and the policy could change at
any time. Therefore, the defendant would not have bound itself to the changed behavior.
Similarly, a modification in policy is changeable and difficult for a defendant to prove the

change is permanent, unless it is the subject of a legal agreement.

Partnering with state attorneys general or state human rights agencies is another
way to enforce the ADA's public accommodation requirements. A state agency investigation
may reduce the amount of resources the private plaintiff must invest in pursuing a violation.
The state agency may be able to reach a negotiated, mediated, or conciliated agreement,

whereas a private business may refuse to negotiate with a private plaintiff alone.

Another approach is to challenge physical access or other barriers at many facilities
at the same time (e.g., via a class action or representing a membership organization). This
approach to discrimination by business chains makes it difficult for the defendant to moot
the case because they need to make the necessary changes at all facilities. In addition to

these benefits, the potential scope of relief is much broader than with individual actions.



Thus, the future of private disability rights enforcement is likely to involve more class
actions and organizational plaintiff actions. However, class and organizational actions add

delay and expense to the pursuit of disability rights enforcement.

In addition to the legal barriers to private enforcement, allegedly frivolous or serial
disability rights lawsuits have generated a great deal of negative press, which influences the
public's and the judiciary's opinions of disability rights.'?® To minimize these negative
perceptions, it is important to notify prospective defendants of the violations in writing and
give them an opportunity to correct the issues in advance of the suit. It is important to
ensure that the complaint goes beyond the minimal pleading requirements. As the first
entry in the "story" of the lawsuit, the complaint should tell a compelling story, including
the negative impact of the challenged discrimination. It is also important for the plaintiffs
and the disability community to publicly tell the story of the discrimination, through press

releases, press conferences, and other media.

As these barriers are making it difficult to privately enforce the disability rights
laws, it is important that private plaintiffs and their attorneys be strategic and thoughtful
in choosing and pursuing their cases. Disability rights attorneys have opportunities to
shape the practice and the substance of disability rights law. They, of course, owe it to

themselves and the community to bring strong cases and pursue them vigorously.

Disability rights attorneys must also support each other, share knowledge, and

expand the advocacy community. To effectuate that supportive function, leading disability



rights attorneys nationwide have gathered together to create the Association of Disability

Rights Counsel (ADRC).

The ADRC, hosted by BBI, provides an online venue to share strategies, arguments,
and documents through a listserv and a brief bank. The ADRC provides opportunities for
groups of attorneys to work together on legal issues, such as educational testing and
electronic information technology. It provides a venue to help attorneys identify effective
experts and resources on various disability issues. The ADRC may assist with public outreach
and education campaigns supporting individual litigation efforts. For example, when a
disability rights suit is filed, local chambers of commerce and business groups often publish
Op-Eds and articles to shape public opinion in the area. The ADRC may similarly educate the
press and the local community about the disability community and the effects of

discrimination.

Finally, and perhaps most importantly, the ADRC provides opportunities for new
disability rights lawyers, law students interested in disability rights law, and lawyers taking
their first disability rights cases to be mentored by experienced disability rights lawyers. For
most people with disabilities who experience discrimination, there is no disability rights
lawyer nearby. Therefore, they go to a generalist or an employment lawyer, who may not
have any disability rights experience. Without access to guidance from an experienced
disability rights attorney, the lawyer may be unfamiliar with the most effective arguments,
may waste time reinventing the wheel, and may make bad law, both for the individual client
and for the community. By providing mentoring, experienced disability rights lawyers shape

the implementation and interpretation of disability rights law beyond their own cases.



IV. Future of State Disability Rights Enforcement

State governments have a significant role to play in enforcement of disability rights. Most
states have their own disability rights laws, sometimes with greater protection than the
federal law. For example, many state laws provide for damages for victims of discrimination,

which are not available under the ADA. 13° Some state laws, such as those of New York and

California, provide protection to a broader range of people than federal law.23! Other

state laws, such as those of California and Minnesota, cover more entities. 132

State attorneys general and offices of human rights, therefore, provide
important mechanisms for disability rights enforcement. These offices may enforce the
laws themselves through investigations and findings, settlement negotiations, or
lawsuits, either on their own, or as interveners or amici in private suits. State agencies
may have greater access to information, including subpoena power, than is available to
private advocates. For example, in cooperation with the National Federation of the
Blind, the Massachusetts Attorney General was able to reach an agreement through

litigation with one of the largest ATM providers in the world to make its ATMs

133

accessible. Similarly, the Massachusetts Attorney General was able to negotiate,

without litigation, the increased accessibility of Apple devices. 34

Involvement of a state Attorney General or Office of Human Rights also brings
attention to disability rights issues, thus providing a greater ripple effect from a single
case. State agencies have their own networks and may gather greater national support

for disability rights, including generating amici or opinions from other states. In a recent



matter, twenty-three state attorneys general sighed on to an objection to a proposed

class action settlement agreement that would ban Segways from Disney resorts

135

nationwide. Because of the national impact of the proposed settlement, the

attorneys general supported their citizens with disabilities by opposing court approval

of the settlement.lg6

State agencies may help prevent or curb discrimination by providing opm1lon letters,
statements, or advisories letting covered entities know that particular actions would violate
the law. These offices may work informally behind the scenes to advise their governments
on the disability rights implications of proposed actions. State attorneys general may
convene hearings, and draft or support legislation bringing attention to important disability
issues. For these reasons, the future of disability rights enforcement involves greater
collaboration and stronger relationships among private advocates and state and local
government enforcement agencies.

State and local governments also often have commissions or councils

137 These commissions may express the disability

representing the disability community.
community's perspective to local government officials, and they may express a local
government's perspective on disability issues to the public. The commissions, therefore,
may support disability rights in a variety of ways: by raising awareness of disability

perspectives, and raising issues within the state or local government and in the larger

community.



V. FUTURE OF JUDICIAL APPROACHES TO DISABILITY RIGHTS

The courts will continue to play a major role in the development, interpretation,
and implementation of disability rights laws. It remains to be seen how the courts will
adapt to the expanded definition of disability in the ADA Amendments Act. Will they
continue to force a narrow charity-based approach onto the law, allowing protection only
to those who are "most disabled" and, therefore, perceived as "most deserving"? Will
they, as discussed above, reject some of the EEOC's regulations as not supported by the
ADAAA's language? Or, will they shift focus to the question of whether unfair

discrimination occurred and whether needed accommodations are reasonable?

If the courts shift focus to the issue of discrimination and away from the issue
of defining "disability," they will need to address legal issues that have received short
shrift to date, such as qualification, direct threat, reasonable accommodation, and
undue burden. For example, courts are split on whether an employee who is on

disability leave because she cannot perform the essential functions of the job is

138
In

"qualified" for purposes of various employment benefits or job retention.
addition, the interaction between "qualified" and "direct threat" will have to be
explored. Some cases raise the question of whether functions that exist for the safety

of the employee (e.g., ability to evacuate and job rotation to avoid repetitive motion

injury) should be addressed as essential functions in the qualification determination

139

or as indications of risk in the direct threat analysis. This distinction is important

because it affects the allocation of the burden of proof.



The need for, and proper impact of, expert testimony in the direct threat analysis will
be an important issue for courts. For example, courts considering a direct threat defense may
permit employers to rely on their internal experts for assessment of risk, require that such
experts meet objective standards of expertise, require some level of consultation with

independent experts, or require employers to achieve the "correct" answer. 140

In addition, the question of whether an accommodation is reasonable will arise
more often. Questions to be addressed include how the determination of
"reasonableness" differs from that of "undue burden," and how different burdens and

standards of proof will be applied. All the circuits require that the plaintiff bear the

141
burden of production by identifying a possible accommodation. In some circuits, the

defendant must then prove the proposed accommodation is unreasonable or poses an

142
undue burden. In other circuits, the burden of identifying and proving

143
reasonableness is on the plaintiff.  In determining reasonableness and undue burden,
courts will have to address the relevance of net cost, as well as whether, and how, cost-
benefit analysis should be applied. Recent research indicates that both direct and

indirect costs, as well as direct and indirect benefits, should be considered in assessing

144
reasonableness and undue burden.

Research regarding the first decade of ADA enforcement indicates defendants
prevailed at trial in 93% of ADA cases. 14> When these pro- defendant decisions were
appealed, the defendants prevailed on appeal in 84% of cases. Plaintiffs prevailed at trial

in only 7.3% of cases and on appeal of pro-plaintiff cases, plaintiffs prevailed only 52% of



the time. 146 In 2008, the American Bar Association conducted a survey indicating that
defendants prevailed in nearly 98% of cases (i.e., before the effective date of the ADA
Amendments Act).'4” During the same period, plaintiffs prevailed in 24% of EEOC
complaints.'*® Many of these cases were based on narrow interpretations of the definition
of "disability." 14° Therefore, results may change after the ADAAA. However, many were
decided on narrow readings of the questions raised above-whether individuals are
qualified, job functions are essential, accommodations are reasonable, risks are

significant, or hardship is undue.'*®

According to Professor Ruth Colker, courts frequently "substitut[e] their own
normative judgments [on these issues] for that of the jury ..., [which] is significant
because it can affect overall outcomes," as civil rights and employment discrimination
plaintiffs fare better before juries than before judges. *°* In addition, according to Colker,
courts applied unduly high summary judgment standards on the above issues and did not
defer to agency guidance in interpreting the ADA. 12 These issues are not addressed by

the ADAAA, and the future of judicial responses to disability rights remains to be seen.

VI.  FUTURE OF DISABILITY ADVOCACY IN THE WORLD

The United Nations General Assembly adopted the Convention on the Rights of
Persons with Disabilities in 2006. >3 It was opened for signature in 2007, and effective in
2008.1>*  As of October 2009, 143 countries have signed the Convention, and 87 have
signed the Optional Protocol.’>> Seventy-one entities have ratified the Convention and forty-

five have ratified the Optional Protocol.**® The European Union, independently of its



member states, has signed the Convention.®” On July 24, 2009 the Obama Administration
announced its intent to sign the Convention.*® U.S. law may now continue to be a model of
compliance for other countries to follow, and the United States may be a strong voice in

shaping disability law in the world.

The Convention will also challenge the United States to improve its domestic
disability laws and policies. *>° U.S. disability laws, including the ADA, focus primarily on
negative rights-rights to be free from future interference or discrimination.'®® Arguably, the
adoption of the UN Convention will require the inclusion of positive rights to overcome the
existing unequal position of people with disabilities resulting from past discrimination. * Such
positive rights may include job training programs, hiring preferences, programs to combat
social stereotypes, and programs that affirmatively overcome the increased gateway costs
and barriers people with disabilities face, including health care, housing, education,
transportation, and personal care.® The Convention will also challenge the United States to
reconsider the defenses (e.g., fundamental alteration) in its disability rights laws, and to
better address issues of immigration, legal capacity, international development, and

education.163

However, the importance of the Convention lies not only in the technical legal
changes it requires. Its lasting impact is in its ability to create a new type of disability politics
worldwide. As articulated by Professor Gerard Quinn, the Convention introduces a new
"dynamic of change."'®* The future of disability rights in the world depends in large part on

what countries and communities do in response to the Convention.



The implementation of the Convention will succeed or fail depending on whether it is
implemented as merely a technical standard or recognized as a roadmap for transformation.
The Convention reaffirms our international societal core values of respect for dignity,
autonomy, independence, nondiscrimination, participation and inclusion, respect for
difference and diversity, equality of opportunity, accessibility, and equality. For the first
time, it commits the international community to apply those core values to the disability
community. The Convention forces the international community to recognize that our
treatment of people with disabilities contradicts our core values. Substantively, the
Convention adopts and adapts general human rights norms to the disability context. It
elaborates a theory of equality and justice and amplifies and clarifies the rights to ensure

they are equally effectively available to people with disabilities. 16°

International disability rights will be achieved progressively, not necessarily
immediately. Achieving these rights will require a dynamic of change and a pace of change
that is both meaningful and measurable. To that end, procedurally, the Convention
establishes a new treaty body the Committee on the Rights of Persons with Disabilities to

assess state performance and process individual or group compliance.16®

The Convention also creates a Conference of States Parties to exchange policy
perspectives on subjects relevant to the Convention.'®” This may become the clearinghouse
in the world on disability law and policy. Equally important, the processes called for by the
Convention will transform the current processes that have led to ineffective and
discriminatory laws on disability issues. For example, because of Article 4 of the Convention,

which requires active engagement of government with people with disabilities, people with



disabilities must now be included in the law-making process. 18 Similarly, Article 33 requires
a focal point for disability responsibility, authority, and internal monitoring by an

independent body in active consultation with people with disabilities.'®®

The growing international partnerships among the United States, the European
Union and European countries, South American countries, Israel, Australia, Japan, and
national and international organizations, such as BBl and the World Bank's Global
Partnership on Disability and Development (GPDD), will help to implement the
procedural and substantive transformation of disability rights law and policy across the

globe.

Espousing the concept of freedom is a primary interest of the United States. The
United States has been a leader in the development of the civil rights perspective of
disability issues, but it has room to improve its disability rights perspective. By joining the
Convention, the United States may internalize the best international disability-related values
and externalize its own disability-related values. By joining and participating actively in the
Conference of States Parties and the Commission on the Rights of Persons with Disabilities,
the United States may ensure the Convention is used effectively to create a new space for

discussion and development of disability rights, both at home and internationally.

VII.  CONCLUSION

Many stakeholders, such as federal agencies and legislators, state legislators and

government leaders, disability organizations, private attorneys, international governments



and organizations, and individuals with disabilities, have important roles to play in the future
of disability advocacy. What that future will be depends on stakeholders working together
toward a shared vision of inclusion, equal opportunity in society, and a renewed

commitment to "The Right to Live in the World."
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