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Introduction

Mr. Chairman, members of the Committee, my name is Peter Blanck. | am the Charles
M. and Marion Kierscht Professor of Law at the University of lowa. | am the director of
the Law, Health Policy, and Disability Center at the University of lowa College of Law.

| am the Principal Investigator for the National Institute on Disability and Rehabilitation
Research (NIDRR), U.S. Department of Education, funded Rehabilitation Research and
Training Center (RRTC) on Workforce Investment and Employment Policy for Persons
with Disabilities. | have conducted research and written articles and books on the
implementation of federal disability law and policy and the Americans with Disabilities
Act (ADA), particularly with respect to the application of the reasonable accommodation
provision.

My testimony focuses on two related conclusions:

1. The definition of disability under the SSI/SSDI programs and under the
Americans with Disabilities Act (ADA) serves different important yet
complementary national policy goals; and,

2. To further the goal of a cohesive national disability policy framework, additional
dialogue and study on the SSI/SSDI and ADA definitions of disability are
required.

1. Different Yet Complementary Definitions of Disability

The definition of disability under SSI/SSDI and under the Americans with Disabilities Act
(ADA) serves different important yet complementary national policy goals.

SSI/SSDI Definition of Disability

The Social Security Act provides monetary benefits to eligible participants with a
disability. The definition of disability for an adult in the Supplemental Security Income
(SSI) and Social Security Disability Insurance (SSDI) programs is based upon the
individual's inability to work. Eligibility for these programs requires that an individual
cannot perform substantial gainful activity (SGA) due to a medically determinable
physical or mental impairment that is expected to either result in death or to last not less
than a continuous period of 12 months.

The inability to work under SSI/SSDI is assessed by a five-step disability determination
process. If a claimant is employed at SGA, the application is denied in the first step of
the process. Other aspects of the disability determination process assess the applicant's
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capability to be employed — taking into account factors such as prior employment, age,
education, and residual functional capacity through medical evidence and the
applicant's narrative.

ADA Definition of Disability

The ADA seeks to eliminate discrimination against individuals with disabilities. The ADA
defines disability as a physical or mental impairment that substantially limits one or
more major life activities. The term "substantially limits" is based upon the nature and
severity of the impairment, and the length of time the impairment is expected to last.

To be covered by the ADA, an individual does not have to be totally unable to work. The
ADA prohibits discrimination by covered employers against a "qualified individual" with a
disability — that is, a person who is able to perform the essential functions of the job,
with or without reasonable accommodations. Reasonable accommodations may include
modifications to the work environment, policies, or procedures. Prior study has shown
that highly individualized ADA workplace accommodations, when developed through the
ADA's interactive process, often result in measurable benefits to the employee and
employer.

Different Statutory Definitions Yet Complementary

The definition of disability under SSI/SSDI and the ADA reflects different statutory
purposes. Primary among the statutory differences is that when SSI/SSDI determines
an individual is disabled for purposes of its programs, it does not consider the possibility
of reasonable accommodation. The U.S. Supreme Court concluded in its 1999
Cleveland v. Policy Management Systems Corp. decision that this difference reflects the
facts that SSI/SSDI receives more than 2.5 million claims for disability benefits each
year, its administrative resources are limited, and an SSI/SSDI misjudgment about
highly disputed workplace-specific matters of reasonable accommodation would deprive
a seriously disabled person of critical financial support.

In addition, unlike the ADA's individualized process, SSI/SSDI administers its benefit
programs under a five-step procedure containing presumptions about disabilities and
job availability. The Court concludes that these SSI/SSDI presumptions eliminate
consideration of many differences potentially relevant to an individual's ability to perform
a particular job. Therefore, an individual may qualify under SSI/SSDI for program
benefits but still be a qualified individual for purposes of the ADA, able to perform
essential job functions with or without accommodation. SSDI also grants monetary
benefits to eligible beneficiaries who can work during a "trial-work period."

Summary of Opinions on the Complementary Purposes of SSI/SSDI and the
ADA

3. A person with a medical condition may be entitled to disability benefits under
SSI/SSDI and still be an ADA qualified individual because that individual can
perform the particular essential job functions with reasonable accommodations.
Moreover, as the SSI/SSDI eligibility process does not consider whether
reasonable accommodations might be required under the ADA, a person may be
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entitled to SSI/SSDI benefits even if they could perform their prior job with
reasonable accommodations.

4. A person may qualify for SSI/SSDI on the basis of the regulatory presumptions
set out in the five-step eligibility process that they are not able to work. This may
be true even though that individual is not prevented from working in particular
jobs. Thus, the SSI/SSDI regulatory presumptions are not related to the
assessment of an ADA qualified individual.

5. SSI/SSDI permits beneficiaries to receive benefits even though they are
presently employed (e.qg., trial-work period) to encourage individuals to return to
work.

6. Because disability severity, type, and status change over time, a person
discharged from work in violation of the ADA (e.g., because of the lack of a
reasonable accommodation) subsequently may become increasingly disabled
and then appropriately receive SSI/SSDI benéefits.

7. The determination of reasonable accommodation under the ADA cannot be
transferred to the determination of disability eligibility under SSI/SSDI.

As the United States stated in its amicus brief in Cleveland v. Policy Management
Systems Corp. (a position adopted by the Court): Social security benefits and the ADA
are not necessarily alternative remedies between which people with disabilities must
choose. Rather they are complementary measures that provide financial support to
people with physical or mental impairments who face practical barriers to work while at
the same time encouraging and facilitating their efforts to move off the benefit rolls and
return to work.

The Supreme Court in Cleveland endorsed this view, stating "there are too many
situations in which an SSDI claim and an ADA claim can comfortably exist side by side."
Together, SSI/SSDI and the ADA advance the national disability policy goal to aid
people with disabilities to return to work by providing monetary support (SSI/SSDI) and
preventing discrimination on the basis of disability in the workplace (ADA).

2. Toward a Cohesive National Disability Policy Framework

In 2002, the United States Supreme Court reiterated the important national disability
policy objectives of the ADA in the case US Airways v. Barnett. The Court concluded
that the ADA seeks to diminish or eliminate the stereotypical thought processes, the
thoughtless actions, and the hostile reactions that far too often bar those with disabilities
from participating fully in the nation's life, including the workplace. These objectives
demand unprejudiced thought and reasonable responsive reaction on the part of
employers and fellow workers alike. They will sometimes require affirmative conduct to
promote entry of disabled people into the workforce.

The Court's enunciated goal of the ADA is to ensure equal opportunity, full participation,
independent living, and economic self-sufficiency by individuals with disabilities in all
aspects of society enjoyed by those without disabilities.
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Since the passage of the ADA in 1990, there has been unprecedented change brought
to public policy that recognizes "disability as a natural part of life experience," no longer
defined purely in a medical context but now explained by social and environmental
barriers and facilitators. The prior paradigm of disability often viewed people with
disabilities as "defective and in need of fixing." The new paradigm embodies a "disability
policy framework," as articulated in the ADA, and sets forth the goals of "equality of
opportunity, individualization, full participation, independent living and economic self-
sufficiency."

The goals of the disability policy framework have provided organizing principles adopted
by Congress in passage of the Workforce Investment Act (WIA) of 1998 and the Ticket
to Work and Work Incentives Improvement Act (TWWIIA) of 1999, as well as in its
reauthorizations of the Rehabilitation Act of 1973 and the Individuals with Disabilities
Education Act (IDEA).

These public policy achievements have moved significantly beyond historically imposed
policy and attitudinal barriers that subjected persons with disabilities to lives of
dependency, segregation, and paternalistic treatment. The ADA, SSI/SSDI, and
subsequent Congressional actions such as TWWIIA and WIA have set out new
expectations about the abilities of persons with disabilities to learn, work, return to work,
and be included in the mainstream of American life.

Questions for Further Dialogue and Study

In assessing the effectiveness of such strategies, dialogue and study of the following
questions may be considered:

* In what ways is the ADA facilitating access to reasonable accommodations,
including assistive technology tools, so as to enhance access to work, return to
work, career advancement, and job productivity?

* In what ways may SSI/SSDI eligibility support an applicant or newly eligible
beneficiary to retain meaningful employment while maintaining appropriate
access to financial, health care, and other benefits provided by SSI/SSDI?

NIDRR has funded a RRTC on Workforce Investment and Employment Policy, as well
as other projects, that are seeking answers to these and other questions. Researchers
and policy analysts are beginning to understand the initial implementation phase of WIA
and TWWIIA, as well as the ongoing impact of the ADA.

Additional study is needed to identify the characteristics of those who enter the
workforce and return to meaningful work from SSI/SSDI benefit programs. Study is
warranted of the economic and social factors that facilitate the reduced need for
benefits. Dialogue and research are needed on issues such as the nature of hidden or
attitudinal discrimination against individuals with disabilities in the workplace, and on the
ways to facilitate ADA reasonable accommodations and the provision of assistive
technology in the workplace for qualified individuals.

Lastly, a recent GAO report on the effects of the SGA level identifies several significant
data limitations that presently hinder valid and reliable assessment of the employment
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status of SSI/SSDI beneficiaries. These data limitations include a lack of useful
information on the monthly earnings of beneficiaries or the beneficiary's engagement in
a trial work period or extended period of eligibility. The Social Security Administration is
addressing these issues by using enhanced means to track the wages and earnings of
people who participate in the Ticket to Work program.

Conclusion

Recent U.S. Supreme Court decisions interpreting the ADA's definition of disability have
highlighted the different yet complementary purposes of SSI/SSDI and the ADA. The
Supreme Court has articulated the national policy goals of the ADA and the emerging
disability policy framework. Congress, the disability community, employers, researchers,
and others now must work together to implement SSI/SSDI programs and the ADA in
ways that further these objectives.

This common purpose is required to develop meaningful information about effective
policy and implementation strategies that advance the economic independence of
Americans with disabilities. The information learned will shape the lives of the next
generation of children with disabilities who have experienced integrated education and
who will become part of the competitive labor force of the 21st century.
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