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Over the past two years, the issue of Internet accessibility has received national attention. 

In 1999, the National Federation of the Blind (NFB) filed a class action lawsuit against 

America Online, Inc. (AOL).1 NFB alleged that AOL’s Internet browser and services 

were inaccessible to the blind and did not comply with the accessibility requirements of 

Title III of the Americans with Disabilities Act (ADA).2 Specifically, plaintiffs claimed 

that AOL’s online service sign-up form, welcome screens, and chat rooms were not 

accessible because screen readers could not read text hidden within graphic displays.  

 

In early 2000, the AOL lawsuit and the applicability of the ADA to private internet sites 

were the subject of congressional hearings.3 Testimony was presented by persons with 

disabilities, technology specialists, industry executives, and legal analysts. On July 26, 

2000, the parties to the AOL litigation announced that they had reached a settlement. 

AOL agreed to make its Internet browsing software compatible with screen reader 

assistive technology, which makes AOL software accessible to blind users; to make the 

existing and future content of AOL services largely accessible to the blind; to publish an 

Accessibility Policy and post it on its web site; and to pursue other actions to implement 

accessibility features for blind users.4  

 

NFB and other groups and individuals, working sometimes in concert with government 

enforcement agencies, continue to examine the accessibility of Internet service providers 

and web sites.5 In September 2000, President Clinton proposed a comprehensive 

initiative to "bridge the digital divide" by broadening access to the Internet and 

promoting online applications that will help all Americans use new computer 

technologies to their fullest potential.6 This article examines the particular application of 

Title III’s accessibility requirements to private Internet web sites and services.  

 

I. Title III and the Internet 

 

One of the ADA’s major goals is to remove architectural and communication barriers. 

Congress was careful in drafting the ADA’s accessibility provisions to balance the needs 

of people with disabilities and the legitimate concerns of entities covered by the law, such 

as certain businesses, non-profit organizations, and state and local governments.  

 

 

Public Accommodations  

 

Title III prohibits discrimination against persons with disabilities in the full and equal 

enjoyment of public accommodations. A "public accommodation" generally is any 

private (non-governmental) entity, regardless of size, that offers goods and services to the 

general public. Title III covers only conduct affecting commerce that is directed at the 

public. The term "commerce" includes means of communication and trade within and 



among states, and between a foreign country and any state. Places of public 

accommodation include sales or rental establishments; service establishments; and places 

of exhibition or entertainment,  public gatherings, recreation, and education. Many 

private enterprises, such as libraries and museums, are public accommodations even 

though they transact business without profit as a primary motive. 

 

There are no reported court decisions as to whether Title III covers private web sites or 

Internet providers as public accommodations. It has been argued, however, that the 

Internet and private web sites are not public accommodations because they lack a "brick 

and mortar" facility or outlet.10 However, the First Circuit in Carparts Distribution 

Center, Inc. v. 

Automotive Wholesaler’s Association of New England, Inc.,11 ruled that the services of 

a health insurance provider were covered under Title III. The court reasoned that the term 

public accommodation is not limited to actual physical structures. By including travel 

service among the list of services considered public accommodations, Congress clearly 

contemplated that service establishments include providers of services that do not require 

a person to physically enter an actual physical structure.  Many travel services conduct 

business by telephone or correspondence without requiring their customers to enter an 

office.  The court stated:  

 

 [O]ne can easily imagine the existence of other service 

establishments conducting business by mail and phone 

without providing facilities to their customers to enter in 

order to utilize their services. It would be irrational to 

conclude that persons who enter an office to purchase 

services are protected by the ADA, but persons who 

purchase the same services over the 

telephone or by mail are not.12 

 

Following the logic of the First Circuit, web-based activities of public accommodations 

that have an online presence (e.g.,  certain travel agents, insurance companies, online 

catalogues, and retail stores) likely are subject to Title III provisions. This would be true 

to the extent that equivalent services offered online or in other accessible formats (e.g., 

Braille) were not available to people with disabilities. For the same reason, exclusively 

web-based service industries (e.g., e-commerce retail companies) would be considered 

Title III covered 

entities affecting commerce offering goods and services to the public.  

 

Nevertheless, other federal circuit courts have concluded that Title III does not cover the 

terms of an employer’s insurance benefits program, finding that the definition of pubic 

accommodations only applies to places (e.g., the insurer’s offices) and not to their goods 

and services.13  Thus, the key question to be resolved across the federal circuits will be 

whether private Internet sites and services are considered places, or goods and services 

for 

purposes of analysis under Title III.  

 



 

Effective Communication 

 

Discrimination under Title III includes the failure of a covered entity to provide 

appropriate auxiliary aids or services (e.g.,  sign-language interpreters, assistive listening 

devices, Braille, or audiocassettes for individuals with sensory impairments) where 

necessary to ensure effective communication with individuals with disabilities, unless 

doing so would fundamentally alter the nature of the goods or services provided or result 

in an undue burden.14 In a policy ruling letter concerning web site accessibility, the U.S. 

Department of Justice (DOJ) concluded that, pursuant to Titles II and III, state and local 

governments and the business sector must provide "effective communication" whenever 

they convey information, through the Internet or otherwise, regarding their programs, 

goods, or services. Referring to persons with visual disabilities who use screen readers, 

DOJ suggests that providing an electronic text, rather than solely a graphical format, 

helps to ensure accessibility.15  

 

The U.S. Department of Education, Office of Civil Rights (OCR), has defined the term 

effective communication in the context of Title II as the transfer of information with three 

basic components: (1) timeliness of delivery; (2) accuracy of the translation; and (3) 

provision in a manner and medium appropriate to the significance of the message and the 

abilities of the individual with the disability.16 Although not yet applied to Title III,  this 

interpretation provides a framework for evaluating Internet activities as well. Thus, 

accessible web design typically reduces or eliminates the need for translation, thereby 

avoiding the introduction of inaccuracies. In addition, it often enables the "timeliness of 

delivery" requirement to be satisfied in cost-effective and technologically efficient ways 

that do not require Internet service providers covered by Title III to engage in case-by-

case 

accommodations for individuals needing accessibility.17 Accessible web design also 

allows the communication to take place in a manner and medium appropriate for all 

individuals without case-by-case judgments of the significance of the message and the 

abilities of the individual.  

 

As an alternative to providing full accessibility through the Internet, Title III entities may 

offer their services in other effective formats. For example, an e-commerce retail 

company may choose to make its services available through a telephone help-line or offer 

print catalogues in Braille format.  Yet, the help-line-which Title III would require to be 

staffed in a fashion equal to the services provided to non-disabled customers via their 

web site (e.g., presumably 24 hours a day)-may be costly relative to general web site 

access. Likewise, producing an updated print catalogue in Braille may be costly relative 

to placing it on line and coding it for general access to screen readers and refreshable 

Braille.18  

 

First Amendment  

 

It is likely that the application of Title III to private Internet sites and services does not 

violate the First Amendment,19 which guarantees private parties’ right to engage in 



expressive activities without governmental interference. Title III would not require a 

covered entity to make changes to the subject matter or content of web sites and services, 

but only to the manner by which information is presented. Its provisions would not 

restrict editorial discretion over material transmitted or displayed on web sites, nor would 

it require a site to display or otherwise engage in any speech "that is not their own."20 

Lastly, Title III does not specifically target speech or any group of speakers, but applies 

equally to entities covered by the law.21 

 

Given Title III’s undue hardship provision, accommodations may not impose conditions 

that would stifle speech.22 Consequently, information technology has the potential to 

transform the limitations of print media by enabling the message to be communicated in 

multiple modes effectively and in ways that separate style from content in the creation of 

web pages and information on the Internet.23II. Social and Economic Benefits of 

Technology and Civil Rights  

 

There is a strong practical and policy-oriented tie between the goals of the ADA and the 

development and provision of accessible private Internet sites and services. As the policy 

and attitudinal shifts fostered by the ADA expand the market for goods that improve 

accessibility, inventors, employers,  and entities affecting commerce are responding to 

the practical economic consequences of the law’s implementation.24 Universal design 

and 

accessibility, for instance, are being championed as fundamental components of e-

business plans, so that goods, services, and information are posted and promoted to the 

widest possible customer base. E-commerce now involves innumerable Internet links to 

commercial, governmental, and public and private partners, whose web sites increasingly 

are made accessible to persons with sensory, physical, cognitive, mental, and other 

impairments. 

By creating one platform-not "separate but equal" sites-e-businesses are beginning to 

cultivate brand and consumer loyalty and reduce the costs of retrofitting sites. 

 

Although accessibility makes technological and business sense, the marketplace has been 

slower than expected in prompting innovation on its own. Elaborate site "art" (e.g. 

banners and sales lures) often has been developed at the expense of accessibility.25 In 

addition, e-businesses and web site developers often lack the skills or incentives to make 

their sites usable by persons with disabilities.  

 

 

Catalysts for Accessibility 

 

Despite these problems, the government has helped provide the catalyst for change. 

Earlier this year, the National Federation of the Blind and the Connecticut Attorney 

General’s office reached an agreement with HDVest, Intuit, H & R Block, and Gilman 

and Ciocia to provide accessible on-line tax filing services by the 2000 tax season.26 The 

Internal Revenue Service had listed these companies on its site as partners for e-filing, 

but users 

with screen readers could not file returns on those sites.  



 

In addition, the impending implementation of Section 508 of the Rehabilitation Act27 

likely will spur innovation throughout the e-commerce industry. Enacted as part of the 

Workforce Investment Act of 1998, Section 508 requires that electronic and information 

technology (EIT), such as federal web sites, telecommunications, software, and 

information kiosks, be usable by persons with disabilities. Federal agencies may not 

procure, maintain, or use EIT that is not accessible to persons with disabilities, to the 

extent that this requirement does not pose an undue burden. However, Section 508 does 

not require private companies who market technologies to the federal government to 

modify the EIT products used by company employees, or to make their Internet sites 

accessible to people with disabilities.28 

 

As originally written, Section 508 would have taken effect August 7, 2000. The Access 

Board published proposed standards on March 31, 2000, and comments were received 

from more than 100 individuals and organizations. However, to date, no final standards 

have been issued. Industry concerns about having time to study and implement new 

standards prompted President Clinton to sign an appropriations bill that postponed the 

effective date 

of Section 508.29 

 

Push-Pull of Civil Rights 

 

Other shifts in law and policy may benefit technology innovation and induce market 

activity for accessible Internet sites, goods, and services.30 We are examining the ways 

in which the ADA and its civil rights protections function in such a "technology 

stimulating" manner by motivating entities covered by the law to be accessible or to 

reasonably accommodate individuals with disabilities.31 Preliminary research suggests 

that economically and socially beneficial implementation of the ADA is furthered by 

communicating information in accessible formats to persons with disabilities.32 

 

Moreover, review of economic activity in the assistive technology market illustrates, but 

does not yet prove, that the ADA fosters technological innovation and economic activity 

in the private Internet-based service industry in many ways unanticipated at the time that 

the law was passed.33 The "push-pull" of disability policy is fostering research initiatives 

of individual and corporate inventors. The regulatory "push" introduced by the ADA and 

furthered by Section 508 expanded the market for accessible technology to include a 

range of consumer groups, including persons with disabilities; the elderly; employers; 

and public, municipal, and governmental entities.  

 

At the same time, financial incentives and investment (the "pull") provide research and 

development opportunities to private Internet inventors and e-commerce companies.34 

One strategy we have investigated recently involves ways to enhance the emerging e-

commerce industry by increasing support for programs that encourage small business 

research, innovation, and entrepreneurship in the private sector.35 These and related 

programs may prove to be important, in light of studies showing that web accessibility 

solutions are generally inexpensive and reflect effective web design strategies.36 



 

In addition, competition within the e-commerce market for new consumers with and 

without disabilities will continue to foster technological innovation and development. 

According to a 1992 survey, of the 2.5 million persons who had an unmet need for 

assistive technology (AT), about 1.2 million persons were of working age (25-64).37 

Poor people were about twice as likely as non-poor people to say they needed an AT 

device,38 and non-whites were more likely than whites to have an unmet need for AT.39 

Yet, recent studies still show that only 10 percent of people with disabilities use the 

Internet, as compared to 38 percent of people without disabilities.40 III.  

 

 

Conclusion  

 

A coordinated program of study is needed to examine the applicability of Title III to 

private Internet sites and services. Such research may include: 

 

1. Dialogue about emerging technologies, e-commerce, and accessibility (e.g., through 

endeavors such as The World Wide Web Consortium, Web Accessibility Initiative);41 

 

2. Awareness about persons with disabilities in terms of their capabilities and their value 

to employers and the American economy; and 

 

3. Evaluation and Implementation of accessible Internet technologies and universal 

design concepts as applied to persons with and without disabilities, including initiatives 

in e-commerce, employment, health care, and education.42 

 

Investigation is needed of the benefits and costs of web-based accessibility to large and 

small private Internet sites, services, and companies. This study might examine emerging 

markets and their increasing reliance on Internet technologies, such as by financial 

institutions, travel services, and e-commerce retail services. In addition, study is needed 

of the relationship among private Internet technologies and services and federal and state 

disability policies (e.g., the ADA, the Workforce Investment Act of 1998, and the Ticket 

to Work and Work Incentives Improvement Act of 1999).43 Using varying research 

methods and models, additional questions should be addressed about the relationships 

among federal and state policy, access to employment, health care, and services and 

supports available to the workforce of persons with disabilities. 

 

Finally, dialogue and study are needed on the application of the ADA to private Internet 

services and sites, not only for people with disabilities, but for all underrepresented 

individuals in society-the poor and isolated, and the vulnerable. A far-reaching question 

remains: Will the Internet help people with disabilities and other underrepresented 

persons participate equally in society, or, will the Internet further isolate them from the 

mainstream?  
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